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CAUSE NO. D-1-GN-22-003841 

 

Stan GERDES, Republican    § IN THE DISTRICT COURT 

Candidate for House District 17,   § 

 Plaintiff/Petitioner   § 

v.       § 

§ 

Hon. John B. SCOTT, in his official  § 455th JUDICIAL DISTRICT 

capacity as TEXAS SECRETARY OF § 

STATE      § 

Respondent/Defendant   § 

      § 

LINDA CURTIS,     § 

Independent Candidate, State   § 

Representative, District 17; KRISTIN § 

MILES, in her official capacity as   § 

Bastrop County Election Administrator; § 

DOROTHY OLIVER, in her official § 

Capacity as Burleson County Election § 

Administrator; KIMBER DANIEL, in  § 

her official capacity as Caldwell County § 

Election Administrator; JODI MORGAN,§ 

in her official capacity as Milam County § 

Clerk; TERESA SHED, in her official § 

capacity as Lee County Election  §  

Administrator     § 

Real Parties in Interest   § TRAVIS COUNTY, TEXAS 
 

REAL PARTY IN INTEREST LINDA CURTIS’ ORIGINAL ANSWER, 

AND OPPOSITION TO MANDAMUS/TEMPORARY INJUNCTION 

 

Independent Candidate Linda Curtis files this Original Answer and would 

show the Court as follows: 

A.  GROUNDS TO DENY PETITIONER GERDES RELIEF 

ACCESS TO THE BALLOT LIES AT THE VERY HEART OF A CONSTITUTIONAL 

REPUBLIC. “THE CONSTITUTION REQUIRES THAT ACCESS TO THE 

ELECTORATE BE REAL, NOT ‘MERELY THEORETICAL.’” AS WE HAVE 
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NOTED MANY TIMES IN RECENT YEARS, PROVISIONS THAT RESTRICT THE 

RIGHT TO HOLD OFFICE MUST BE STRICTLY CONSTRUED AGAINST 

INELIGIBILITY. 

 

In re Francis, 186 S.W.3d 534, 542 (Tex. 2006) 

GERDES’ UNREASONABLE DELAY IS GROUNDS FOR DENIAL 

1. a. After unreasonably delaying bringing this lawsuit and not timely 

serving the parties, then delaying obtaining a hearing, Petitioner Stan Gerdes seeks 

to disenfranchise 602 qualified voters who voted in the independent candidate 

nomination process available to them, i.e., by signing a petition for Independent 

Candidate Linda Curtis to appear on the November 8, 2022 ballot in the race for 

Texas House District 17. 

b. (1) Curtis filed her application with the Secretary of State on June 22, 

2022, but Gerdes waited 55 days to file this lawsuit, 13 more days to serve Curtis, 

and 16 more days to get a hearing:  84 days. 

 (2)  Under Tex. Gov’t Code § 23.101(b-1), Gerdes could have required 

the Court to hear this matter as a priority “over any other proceeding” after it was 

filed on August 16th, but he waited. 

 (3) Gerdes did not serve the original petition to, or provide notice of 

this hearing to, the 5 elections administrators named by Gerdes as Real Parties in 

Interest from Bastrop, Burleson, Caldwell, Milam, and Lee counties. These are the 

officials tasked with printing ballots and conducting the election. 
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 (4) Gerdes did not contact Curtis about getting a hearing until he served 

her notice of hearing on September 7th, 22 days after filing this “expedited” lawsuit.  

c. As a result, this case is being heard so late, the decision may interfere 

in ballots being printed and distributed in time for the election or a losing party may 

not have time to obtain a final decision by the Supreme Court. “Generally, courts 

will not exercise equitable powers when their exercise may delay the election.” In 

re Gamble, 71 S.W.3d 313, 318 (Tex. 2002); In re Khanoyan, 637 S.W.3d 762, 764 

(Tex. 2022) (denying mandamus relief because “invoking judicial authority in the 

election context requires unusual dispatch.”).  

Mandamus generally “aids the diligent and not those who slumber on 

their rights.” Never is adherence to that general rule more important 

than when candidates seek, at a late hour, to constrain the choices 

available to voters in an election. 

 

In re Self, No. 22-0658, 2022 WL 3692676, at *1 (Tex. Aug. 26, 

2022)(denying Republican Party candidates’ mandamus relief to remove their 

Libertarian Party opponents from the ballot because the Republicans waited too long 

to bring their claim to court and provided no explanation for the delay). 

Gerdes’ delay in pursuing his judicial challenge to certification of Curtis’ 

petition has now created an unfair and unreasonable crunch timeline for the parties 

and the Courts. Curtis’ petition cannot be challenged after September 19, 2022—just 

5 days after the hearing—the 50th day before the November 8th election. Tex. Elect. 
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Code § 141.034(a).1 This judicial challenge brought by Gerdes is barred after 

September 19th. See Escobar v. Sutherland, 917 S.W.2d 399, 410 (Tex. App.—El 

Paso 1996, no writ) (“[W]e conclude that § 141.034 implicates a judicial challenge 

brought by a contestant.”). 

Gerdes’ delay in bringing a claim for mandamus relief is reason enough to 

deny the relief he seeks, i.e., removing Curtis’ name from the ballot. 

 

GERDES PROVIDES NO LEGAL OR FACTUAL BASIS FOR DE-CERTIFYING CURTIS 

2. a. Gerdes’ complaint is based on a hyper-technical “gotcha” attempt to 

invalidate voters’ signatures on Curtis’ petition for a place on the ballot. Without 

any case law support, Gerdes asserts that any blanks on the petition form results ipsy 

dixit in discarding the voter signatures and denial of Curtis’ name appearing on the 

ballot.  Gerdes specifically complains that Curtis’s name and office sought were left 

blank in the “statement” portion on some petition pages. But Curtis’ name and office 

sought appear on every page right above those blanks which would merely duplicate 

the information. EXHIBIT CURTIS-1.  

 
1  Sec. 141.034.  LIMITATION ON CHALLENGE OF APPLICATION.  (a)  An application 

for a place on the ballot may not be challenged for compliance with the applicable requirements 

as to form, content, and procedure after the 50th day before the date of the election for which the 

application is made. 
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There is no evidence that voters did not understand the purpose of the petition, 

particularly when in bold letters the title of the form at the top is “INDEPENDENT 

CANDIDATE’S PETITION FOR A PLACE ON THE BALLOT.” There is no 

evidence that voters did not know Linda Curtis is the candidate for Texas House of 

Representatives District 17, because that is clear on the form. There is no evidence 

that of the 602 verified, valid signatures Curtis turned in, any of them had voted in 

the Democratic or Republic primary or runoff. 

b. The Texas Supreme Court, rightly, rejects such “gotcha” tactics for 

incumbents to avoid political competition, saying that omitting certain information 

will not necessarily invalidate a petition signature. “[I]f the information omitted will 

not aid in determining the signer's voting eligibility for a particular election, 

invalidating the signatures is not a “just and reasonable result” in light of the object 

“sought to be attained” by the statute.”  In re Bell, 91 S.W.3d 784, 787 (Tex. 2002). 

The most recent appellate court to address this issue said, in May 2022: 

Punishing every minor error as if it were a case of confusion or fraud 

not only punishes some candidates too much, but also frustrates the 

intentions of many voters who willingly signed their petitions.... Party 

chairs are not required to be lawyers, nor are they required to be perfect. 

They have a very limited time to review thousands of papers during the 

window in which they must be filed. In such circumstances, they do not 
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need the added burden that their own minor mistakes (when looking for 

the minor mistakes of others) might destroy a candidate's public 

career.... The public interest is best served when public offices are 

decided by fair and vigorous elections, not technicalities leading to 

default. 

 

In re Garcia, No. 04-22-00016-CV, 2022 WL 130287, at *4 (Tex. App.—San 

Antonio Jan. 14, 2022, no pet.) (Quoting In re Francis, 186 S.W.3d 534, 542 (Tex. 

2006). (emphasis added). 

 

Requiring a candidate to repeat twice (three times for Spanish translation), the 

candidates’ name and office sought, on the same petition page or be disqualified as 

a candidate, is unjust, unreasonable, and certainly does not involve a compelling 

reason for the State’s requirement under strict scrutiny analysis. Among the stated 

purposes of the Election Code are to “reduce the likelihood of fraud in the conduct 

of elections [and] promote voter access.” Tex. Elect. Code § 1.0015  The voters’ 

signatures on Curtis’ petition are in substantial compliance with applicable law; 

there is no evidence that the blanks in the petition preamble statement contributed to 

fraud or voter confusion. The Texas Secretary of State was correct in accepting and 

certifying Curtis’ name to appear on the ballot. 

c. The equity principle from Bell in election cases such as this has not 

been abandoned by the Courts. In fact, just a few months ago, the Fort Worth Court 

of Appeals, citing Bell, held that just because there were mistakes in an application 

for ballot (omitting the name of school district and name of the election), that does 

not end the Court’s inquiry: 
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 A related issue is whether we should view the ballot application 

requirements with some measure of common sense—in other words, is 

there enough contained in the application for a person of modest 

intelligence to, contextually, comprehend the information conveyed by 

the applicant? 

 

In re Reed, No. 02-22-00113-CV, 2022 WL 1405520, at *4 (Tex. App.—Fort Worth 

May 4, 2022, no pet.) (emphasis added). 

 

The Court held that the “office sought” should have been clear to those reviewing 

the application, and Reed’s application should have been accepted. Likewise, since 

Curtis, herself, collected 592 signatures with valid voter I.D. numbers shown, Curtis 

communicated directly with each voter that the petition was to get her name on the 

ballot as an independent candidate for House District 17 and only those who had not 

voted in the Democratic or Republican Primaries could sign her petition. It was not 

necessary for her name or position sought to be duplicated on the petition form in 

order for voters to understand that the petition would help Linda Curtis appear on 

the November ballot for Texas House District 17. In its May, 2022 decision, the 

Court in Reed cited another case as persuasive authority where there were blanks in 

the candidate’s application: 

In Yapor [Yapor v. McConnell,  597 S.W.2d 555 (Tex. App.—El Paso 

1980, orig. proceeding)], the candidate filled out a ballot application 

but failed to fill in three blanks—his name, his county of residence, and 

the office he sought—on the statutorily required “loyalty affidavit.” Id. 

at 556. The candidate properly executed the oath, however, and despite 

the omissions, the court held that the application conformed to the 

“requirements and intended purpose” of the statute because the 

information missing from the empty blanks could be gleaned from other 

parts of the application. Id. Accordingly, the court granted mandamus 



LINDA CURTIS’ ANSWER 

Page 8 of 16 

relief by ordering the candidate's name placed on the ballot. Id. 

 

In re Reed, at *5 (Tex. App.—Fort Worth May 4, 2022, no pet.) (emphasis added). 

 d. Similar to Curtis’ situation in this case, in Reed, the candidate contacted 

the Texas Secretary of State’s Election Division about whether the mistake in 

describing the office sought was fatal to the application.  In re Reed, at *3 (Tex. 

App.—Fort Worth May 4, 2022, no pet.). The Secretary of State said the flawed 

information provided “was probably enough to comply with the law” particularly 

because the correct information appeared elsewhere on the form. Id. The Court noted 

the Secretary of State’s own training materials on applications for ballot access to 

include comments like, “If left blank, not necessarily fatal” and “Should include 

[specific office sought]; Doesn’t have to be stylized any certain way as long as you 

can determine which office applying for.” Id. (emphasis added).  

e. Likewise, in January, 2022, the San Antonio Court of Appeals required 

the candidate’s name (Michele Garcia) be placed on the ballot despite having 

omitted part of the JP Office name on her application. The Court cited Francis and 

Bell, for the proposition that the Court must view the petition mistake, even omission 

of mandatory information, in context with the intent of the Election Code: 

However, the legislature’s stated intention for the Election Code as a 

whole is, inter alia, “to reduce the likelihood of fraud in the conduct of 

elections” and to “promote voter access” and, again, the Texas Supreme 

Court instructs us to consider the purpose of the Election Code when 

construing it. Tex. Elec. Code Ann. § 1.0015; see also Francis, 186 

S.W.3d at 540; In re Bell, 91 S.W.3d at 786. 
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In re Garcia, No. 04-22-00016-CV, 2022 WL 130287, at *4 (Tex. App.—San 

Antonio Jan. 14, 2022, no pet.) (emphasis added). The Court then held in favor of 

the candidate after balancing the competing equities: 

As a result, a rejection of Garcia's application based on the omission of 

the Place 1 designation does nothing to prevent “fraud in the conduct 

of elections.” It does, however, both deny her access to the ballot and 

silence the voices of the voters who signed a petition in support of her 

place on the ballot. Id. (emphasis added). 

 

Curtis asks the Court to deny all relief to Gerdes and protect the right of the voters 

who signed her petition for a place on the ballot. 

 

GERDES’ INTERPRETATION WOULD RENDER THE STATUTES UNCONSTITUTIONAL 

3. a. Gerdes’ suggested mindless, “gotcha” interpretation of Tex. Elect. 

Code §§ 141.063 and 142.008 to Curtis’ petition under these facts would render 

those statutes unconstitutional as applied. Gerdes must prove, but has not proven, 

that requiring the duplicate information (candidate’s name and office sought) to 

appear on the same petition page is necessary to achieve some compelling 

governmental interest to survive the standard, strict scrutiny, for a law that restricts 

voting and ballot access. As the Texas Supreme Court said in In re Green Party of 

Tex., 630 S.W.3d 36, 39 (Tex. 2020): 

In election cases ... we are constrained in our interpretation by the 

principle that any statutory provision that restricts the right to hold 

office must be strictly construed against ineligibility.” State v. Hodges, 
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92 S.W.3d 489, 494–95 (Tex. 2002); see also In re Francis, 186 S.W.3d 

at 542 & n.34. We therefore interpret the statutory provisions at issue 

with a candidate's access to the ballot in mind.” 

 

b. The Court analyses the petition requirement to see whether the omitted 

information is necessary to avoid fraud or voter confusion. 2 

In applying the standard for analyzing ballot access cases, the Court 

follows the three criteria set forth in the Supreme Court's decision in 

Anderson v. Celebrezze, 460 U.S. at 789, 103 S.Ct. at 1570. The Court 

first considers the character and magnitude of the asserted injury to the 

rights protected by the First and Fourteenth Amendments. Second, the 

Court considers and identifies the precise interests which are put forth 

by the State of Texas as justifications for the burden imposed by the 

voter registration number requirement. Finally, the Court considers the 

extent to which the State's interests make it necessary to burden the 

Plaintiffs' rights. After weighing all these factors in the case at bar, it is 

the opinion of this Court that the Secretary of State of the State of Texas 

has failed to show a necessity for the inclusion of the voter registration 

number with petition signatures on petitions seeking new party ballot 

recognition. 

 

Pilcher v. Rains, 683 F. Supp. 1130, 1134 (W.D. Tex. 1988), aff'd, 853 F.2d 334 

(5th Cir. 1988). 

 

Unstated in Gerdes’ complaint is whether Curtis was also required to fill in the 

blanks in the Spanish translation of the “statement” and read that confusing 

 
2  Even all members of the Texas Legislature, at least at one time, did not consider pointing 

out and reading “the statement” in a candidate petition at issue in this case to be “necessary.” In 

2003, both the House and the Senate unanimously passed H.B. 1274 deleting the requirement 

entirely. Acts of May 31, 2003, 78th Leg., R.S. ch. 83, 4294. Then-Governor Rick Perry pocket-

vetoed H.B. 1274 saying “a voter who signs the petition for a one party’s candidate for public 

office becomes ineligible to vote in any other party’s primary.” But an Independent Candidate 

cannot even start gathering signatures until after the parties with “primaries” have concluded their 

primary and run-off. Voters who could sign Curtis’ petition had already decided not to vote in 

another party’s primary. 
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statement to each voter, regardless of their native language, in English and Spanish. 

Such a requirement is just further evidence of the unlawful attempt by the dominant 

political parties in control of the Legislature to make it expensive and time-

consuming, if not impractical, to obtain the petition signatures in the short amount 

of time the law allows. 

 c. Curtis challenges, as applied, the constitutionality of Tex. Elect. Code 

§§ 141.063 and 142.008 as well as the form “Independent Candidate’s Petition for a 

Place on the Ballot.” 

B.  EQUITY JURISDICTION & BALANCING COMPETING EQUITIES 

4. Gerdes asserts, and Curtis agrees, that the Court has equity jurisdiction to issue 

writs of mandamus (Tex. Gov’t Code §§ 24.008 and 24.011) and to issue injunctions 

under Tex. Elect. Code § 273.081, specifically providing equity jurisdiction in 

election cases. But Gerdes ignores the implications of that on this case. Sitting in 

equity, the Court should make a finding, after balancing the competing equities, of 

(a) granting Gerdes’ injunction and discarding the valid votes/signatures of 602 

voters and removing Curtis as a candidate, versus (b) leaving Gerdes with 

competition for the November election to be decided by the voters. 

Our guiding principle for issuing injunctions is that trial courts should 

balance the competing equities by weighing the probable harm to the 

plaintiff if an injunction is erroneously denied against the probable 

harm to the defendant if an injunction is erroneously granted. See In re 

Gamble, 71 S.W.3d 313, 317 (Tex.2002); Storey v. Central Hide & 

Rendering Co., 226 S.W.2d 615, 618–19 (Tex.1950). If the injury to 
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the complainant is slight compared to the injury caused to the defendant 

and the public, relief will ordinarily be refused. 

 

In re State Bd. for Educator Certification, 452 S.W.3d 802, 809 (Tex. 2014). 

Balancing the competing equities, particularly considering strict scrutiny of the 

applicable election laws affecting voting rights, the Court should deny Gerdes relief. 

C.  GENERAL DENIAL 

5. Independent Candidate Curtis generally denies the allegations in Petitioner’s 

First Amended Petition. 

D. FACTS 

UNCONSTITUTIONAL LEGISLATIVE OBSTACLES TO INDEPENDENT CANDIDATES 

6. For context, the Texas Legislature—controlled by dominant political parties 

of Republicans and Democrats—have adopted unconstitutional laws to make it 

extremely difficult, expensive, and inefficient for Independent voters to get their 

nominees, such as Independent Linda Curtis, on the ballot to compete with 

Republicans or Democrats. While the posture and timing of this lawsuit may not be 

practical to litigate these systemic obstacles to democracy, there are similar issues 

pending in federal court, Miller et al v. Hughs, et al, Civil No. 1:19-cv-00700-RP, 

W.D. (Austin Div.) Texas filed July 11, 2019) (pending on cross-motions for 

summary judgment). 

7. a. The “statement” required by Tex. Elect. Code § 142.008 is 

unconstitutionally vague and confusing, considering the implications for the right of 
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voters to sign the petition and Curtis’ rights as a candidate. The instructions and 

statement on the form “Independent Candidate’s Petition for a Place on the Ballot” 

says: 

This statement MUST be read to each person before signing the 

petition. (ES OBLIGATORIO leer la siguiente declarción a todos los 

firmantes antes de que la suscriban.) 

“I know the purpose of this petition. I have not voted in the general 

primary election or runoff primary election of any political party that 

has nominated, at either election, a candidate for the office of 

_______________________¹ for which ________________________² 

is a candidate.” (“Yo sé el propósito de esta petición. Yo no he votado 

en la elección primaria general ni en la elección primaria decisiva de 

algún partido politico que ha nombrado, en cualesquier de dichas 

eleciones, un candidato para el puesto oficial de 

_____________________¹ para el cual ________________________² 

es candidato.”)” 

 

 b. Without a clear explanation, like Curtis gave those signing her petition, 

many voters may not understand the legalese “general primary election” or “runoff 

primary election,” e.g., the “general” election is the phrase commonly associated 

with the November election. Curtis’ explanation referring to the Democratic or 

Republic primary election or runoff was much more understandable for voters. 

c. The phrase “...that has nominated, at either election, a candidate for the 

office of [Texas House District 17] for which [Linda Curtis] is a candidate” is 

likewise confusing to voters. 

d. Since the form requires “this statement” to be read to each person 

before signing the petition, is the candidate required to also read the Spanish 
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translation (regardless of the candidate’s proficiency in reading Spanish aloud) since 

it is part of the “statement” on the petition form? Would omission of the office and 

candidate name in the Spanish part of the form, be grounds for invalidating the 

petition in and of itself? Just having such questions is additional grounds to hold the 

requirement is unconstitutional. 

 

THE EVIDENTIARY RECORD SUPPORTS DENIAL OF RELIEF TO GERDES 

8. The evidentiary record in this case will show: 

 a. Curtis and her circulators collected 602 verified valid voter signatures 

(with all required information supplied for each voter); well more than the 500 

required signatures. 

b. Curtis carefully screened potential signers of her petition to make sure 

they had not voted in the Democratic or Republican primary or run-off elections. 

Curtis had no incentive to collect invalid signatures because that would just increase 

the amount of effort she needed to collect sufficient valid signatures. Curtis looked 

up the voters in the election records and she explained, more than once, to each voter 

that they could not sign the petition if they had voted in the 2022 Democratic or 

Republican Party primary or run-off. 

c. It was obvious who the candidate was on 592 of those petition 

signatures, because Curtis herself was the petition circulator. Curtis was directly 
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asking these voters for their support to be listed on the ballot as a candidate against 

Gerdes for Texas House District 17 and handed them her campaign flyer. 

d. Reading the entire “statement” on the petition form would have 

severely slowed down the petition-signing for each voter, especially if the confusing 

legalese was read to them because, then, the circulator would have to take additional 

time to explain what it means (which Curtis did anyway more than once) and 

voters—qualified voters—would have been scared away from signing the petition. 

Perhaps that was the intent. 

e. There is no evidence that voters did not know of the substance of the 

“statement,” i.e., that so many signers of Curtis’ petition did not understand the 

purpose of the petition or did not qualify to sign the petition (because they had voted 

in the 2022 party primary or run-off) that Curtis did not have 500 valid signatures 

out of the 602 verified valid signatures she turned in on her petition. 

PRAYER 

 For these reasons, Independent Candidate Linda Curtis asks the Court to deny 

all relief to Petitioner Stan Gerdes. 

Respectfully submitted, 

 
_____________________________ 

Bill Aleshire 

Texas Bar No.  24031810   

AleshireLAW, P.C.  
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3605 Shady Valley Dr. 

Austin, Texas 78739 

Telephone: (512) 320-9155 

Facsimile: (512) 320-9156 

Bill@AleshireLaw.com 

 

CERTIFICATE OF SERVICE 

 I hereby certify that a true and correct copy of the foregoing document has 

been served electronically on the following counsel of record on September 12, 

2022: 

 

COUNSEL FOR PLAINTIFF/PETITIONER: 

 

Guest & Gray, P.C 

315 S. Bois D'Arc St. 

Forney, Texas 75126 

Tel. (972) 564-4644 

Fax. (866) 209-9785 

Elizabeth D. Alvarez 

SBN: 24071942 

alvarez@guestandgray.com  

Law Office of Briscoe Cain, PLLC 

2318 Center Street, Ste 205 

Deer Park, Texas 77536 

Tel: (832) 647-5117 

Briscoe Cain 

SBN: 24073602 

Briscoe@AttorneyBriscoeCain.com  

 

 

 

 

ERIC OPIELA PLLC 

by: /s/ Eric Opiela 

Eric Opiela 

State Bar No. 24039095 

eopiela@ericopiela.com  

9415 Old Lampasas Trail 

Austin, Texas 78750 

Telephone: (512) 791-6336 

DEFENDANT: 

Hon. JOHN B. SCOTT 

Texas Secretary of State 

1100 Congress, Capitol Bldg., Room 

1E.8 

Austin, Texas 78701 

serviceofprocess@sos.texas.gov 

With Copy to 

generalcounsel@sos.texas.gov   

 
_____________________________ 

Bill Aleshire 
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